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LYNCH, Grcuit Judge. Ranbn Zapata- Matos was

termnated in 1993 from his position with L& Products as
CGeneral Manager for all operations in Puerto R co, Mexico, and
the Cari bbean. He had been with the conpany since 1983 and had
recei ved a nunber of pronotions, although in 1992 the conpany
declined to create and pronote himto a Regional Director's
position as he had requested. Zapata's enploynent was
term nated on Septenber 28, 1993. He sued under Title VII of
the Gvil R ghts Act of 1964, 42 U S.C. § 2000e-2 (1994), saying
he had been di scrim nated agai nst on the basis of his national
origin as a Puerto R can.

I n a thoughtful opinionand order, the magi strate judge
granted summary j udgnent for defendant L&F. ' The court concl uded
that Zapata had "presented insufficient evidence fromwhich a
rational fact finder could conclude that in failing to pronote,

and subsequently term nating Zapata, L&F Products discrimnated

1 L& i s now known as Reckitt & Col man, | nc.
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against him on the basis of his Puerto R can heritage." W
agree, and affirm In so doing we clarify what is neant by
evi dence of pretext and the ultinmate issue of discrimnation.
| .
W review the grant of summary judgnent de novo and
draw all reasonable inferences fromthe facts in plaintiff’s

favor. Lennon v. Rubin, 166 F.3d 6, 8 (1st G r. 1999).

The undi sputed facts tell the story. Zapata was hired
in 1983, as a Manager for G venchy Products, a division of
Sterling Products, Inc., itself a subsidiary of Eastman Kodak
Corporation. He was hired by a Sterling vice president with the
approval of M chael Gllagher, the conpany's President.

I n 1989, Zapata was pronoted to the position of General
Manager of L& Products, Caribbean, also an Eastman Kodak
subsidiary. Gllagher, again, was involved in his appointnent.
In addi ti on, W th Gal | agher’ s bl essi ng, Zapata's
responsibilities were increased to include Mexico as well as
Puerto Rico and the Carribean. In recognition of his greater
responsi bilities, Zapata received a salary increase, again with

Gal | agher’s approval. |Indeed, in 1992, Zapata's immedi ate



supervisor stated that he anticipated pronoting Zapata to
Regional Director in a year.?

In 1992, in light of his new responsibilities, Zapata
actively sought to be nanmed Regional Director for L& for Mexico
and the Cari bbean. Gllagher told Zapata that he was not goi ng
to create a Regional Director position for Zapata' s region.
Nonet hel ess, Zapata continued to receive very positive
performance eval uati ons, and Gl |l agher rated his work as "very
good. "

But a serpent lurked in this happy scene. The prices
charged by L&F for its goods in Puerto Rico were as much as 30%
| oner than for the same goods on the U S. mainland. This |ed
potenti al mainland buyers to buy fromthird party m ddl enen, who
bought lTow in Puerto Rico and resold stateside. The resale
prices were still lower than nmainland prices. The conpany was
very concerned about this "diversion problem and Zapata was
ordered at a neeting in Montvale, New Jersey early in 1992, and

| ater by neno dated July 8, 1992, to nmake Puerto Rico prices

2 He had earlier recommended t hat t he conpany send Zapat a
to a managenent devel opnent program at a business school |ike
Wharton or Harvard.
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equal to mainland U S. prices. He bal ked and predicted this
strategy would cause the Caribbean Division to | ose at |east
$2.4 million in operating profits. He asked for tine to present
an alternative plan. Zapata s direct supervisor, A J. Brown,
responded in a July 8, 1992 neno that while he was willing to
listen to alternatives, he would not change his position on
price parity. Brown told Zapata it was unfortunate he had to
"order" Zapata to do this, that Zapata had known of the urgency
of the problemfor nine nonths, and that he shoul d have conme up
with a plan earlier. Gal | agher was copied on the
cor r espondence.

I n an August 1992 budget neeting, Zapata tried to get
the price parity directive reconsidered and expressed his fear
about the negative effect it would have on the Puerto Rican

mar ket. According to Zapata, Gllagher responded "Fuck Puerto

Rco. . . . Wyve got to change and we’ve got to fix this
situation, because we don’t want this happening." Zapata says
this remark showed di scrimnation against Puerto Rcans. It is

the only such remark all eged.
True to form the conpany repeated its policy agai nst
diversion in a nenorandum dated Novenber 13, 1992. As Zapata
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predicted, the raising of prices in Puerto R co and the
Cari bbean substantially hurt his Division's sales. Zapata says
sales in Puerto Rico dropped by about 40% He al so says that
when he did the budget review in 1992 he was told by Gallagher
not to worry about the profit decline because they had the
Mexi can market. Zapata felt he should "get Mexico grow ng."
Then, he says, by md-year 1993 the enphasis was sw tched back
to Puerto Rico, and he was put under severe pressure to increase
profits. A goal of $500,000 in profits for the D vision was set.

Zapata, in response, worked on what he called a
“reengi neering plan" to downsize and elimnate the positions of
sonme key enpl oyees. Zapata says he was initially told not to
prepare a budget for 1993, but as the annual budget neeting for
t he upcom ng 1993 year -- to be held in Puerto Rico on Septenber
26-28 -- approached, Zapata was rem nded of needed fi nanci al
I nformation by a Septenber 20 neno from Peter Black, the G oup
Vice President for North Anerica. Zapata immediately net with
his key staff. On the sane day, after the neeting, four of the
key staff nenbers resigned: the managers for Marketing, Sales,

and Products. The four sent letters to the conpany.



The nmagi strate judge's opinion and order capture the
essence of the letters. doria Castillo, a Marketing Manager
wote that she could not "continue to work under the conditions
now prevailing at L& Products, where decisions are taken
i mpul sively and the course of action is changed from day to
day." Edgardo De La Torre, a Sal es Manager, wote that he was
resigning due to "a series of irreconcilable differences with
t he top managenent of L&F Products Cari bbean.” Yvette De Jesus,
a Product WManager, expressed her belief that "sone of the
actions taken by the conpany could hanper [her] future
professional growh in this market." Sylvia R vera, also a
Product Manager, stated that she was resigning due to "[t]he
at nosphere of instability and uncertainty that has prevailed in
L& during the |ast few weeks."

After receiving these letters, Zapata spoke with the
four enployees. Each expressed different reasons for |eaving
t he conpany, but none of the reasons stated to Zapata concerned
his own managenent style. Several of the enpl oyees indicated
that they were l|eaving the conpany due to the conpany’ s new
pricing policy, which had resulted in nonetary |osses to the
Puerto Rico operation. In light of these four resignations,
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t he revi ew schedul ed for Septenber 26, 1993, did not take pl ace.
The four resignations elimnated the top |evel of managenent
under Zapata in the D vision. Zapata had planned to elimnate
two of the positions as part of his reengineering plan, but not
all four.

Caught by surprise by the four enployees' resignation
letters, L& sent its Vice President of Human Resources, Gary
Pearl, and Peter Black to Puerto Rico. Pearl and Bl ack
i nterviewed those four enployees and others. Black told Zapata
that the four enpl oyees were "renegades."” Black al so said they
had a "tough situation." Black did not, however, say what the
four enployees had told him After the interviews, Pearl and
Black recommended to Gallagher that Zapata be termnated
I mredi atel y. Pearl stated that he was told by the four
enpl oyees that Zapata's nmanagenent style was deficient and did
not foster an effective work atnosphere. Even nore seriously,
Pear| stated that he was tol d Zapata "i npl enent ed pl ans contrary
to stated nmarketing and sal es phil osophi es and strategi es of the
par ent company."

Gal | agher agreed to term nate Zapata. @Gallagher, who
had approved the hiring and pronotion of Zapata in earlier
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years, and who thought Zapata's performance had been very good,
said at deposition:

The organi zation in Puerto Rico had resigned in
a mgjor and surprising nove wth a letter to Ranon
that was faxed up to our offices from several of the
senior nmanagers, which indicated that they, the
organi zation, had |lost confidence in Ranon as their
| eader and didn’t want to work for the conpany any
nor e.

Qoviously, this was a nmmjor concern to us, a
surprise, and as | recall, Peter Black and Gary Pearl,
who was vice president of HR called down there,
talked to sonme people and they went down there
i mmedi ately, and in discussions with the people found
out that the nanagenent style of M. Zapata was
abusi ve, disrespectful, to the point that these people
were very unhappy and decided to | eave, and from what
we could tell, the organization had | ost confidence in
Ranon; he was not nanaging the way we wanted our
managers to nanage.

Zapata was told the news on Septenber 28, 1993. He
says he was given no reason for his termnation. He was given
a severance package which included paynent of his full regular
salary for six nonths. A Septenber 27, 1993 | etter addressed to
Bl ack, and signed by nore than twenty L&F enpl oyees, expressed
support for and solidarity with Zapata.

Faced with vacancies in the top nanagenent, L&F noved
a long-termmanager within the corporate famly, Kevin Dunn, in

to oversee the Caribbean and Mexican operations within a few



nont hs of Zapata's term nation. Dunn had been Vice President of
Mar ket i ng of consuner products for L&, and he took the position
of Regional Director for the Caribbean, Puerto R co and Mexico
with L&F. The Puerto R can and Mexican markets were |ater
separated and a Puerto R can, Al berto Fernandez Comas, was named
General Manager of the Puerto Rican market. Wthin a year, L&F

Products itself was sol d.

.
Before the district court, this case was governed by

t he burden-shifting framework set out in McDonnell Douglas Corp.

v. Geen, 411 U S 792, 802-05 (1973).

Under the MDonnell Douglas framework, once the

plaintiff has nmet the low standard of showing prinma facie
discrimnation, the enployer nust articulate a legitimte

nondi scrimnatory reason in response. Texas Dep't of Conty.

Affairs v. Burdine, 450 U S. 248, 252-53 (1981). Once that
reason is articulated, the presunption of discrimnation drops

out of the picture, St. Mary's Honor Cr. v. Hicks, 509 U S

502, 511 (1993), the MDonnell Douglas framework with its

presunpti ons and burdens disappears, and the sole remaining
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issue is of discrimnation vel non. Reeves v. Sanderson

Plunbing Prods., Inc., 530 U S 133, 142 (2000); Mel endez-

Arroyo v. Cutler-Hammer De P.R Co., Inc., 273 F. 3d 30, 33 (1st

Gr. 2001).

The McDonnel |l Dougl as framewor k havi ng dropped out of

the case, "the ultimate burden is on [Zapata] to persuade the
trier of fact that [he was] treated differently because of [his

national origin]." Thomas v. Eastman Kodak Co., 183 F. 3d 38, 56

(st Gr. 1999). On summary judgnent, the question is whether
plaintiff has produced sufficient evidence that he was
di scrimnated against due to his national origin to raise a

genui ne issue of material fact. Melendez-Arroyo, 273 F.3d at

33; Dom nquez-Cruz v. Suttle Caribe, Inc., 202 F.3d 424, 430-31

(1st Gr. 2000).

Reeves reinforced the prior lawin this circuit that
even if the trier of fact disbelieves the nondiscrimnatory
expl anation given by the enpl oyer, the trier is not conpelled to
find that the real reason was discrimnation. 530 U S. at 147,
Thomas, 183 F.3d at 57. That is because the ultimte question
is not whether the explanation was false, but whether

discrimnation was the cause of the termnation. W have
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adhered to a case by case weighing. Thonmas, 183 F.3d at 58.
Nonet hel ess, disbelief of the reason may, along with the prim
facie case, on appropriate facts, permt the trier of fact to
concl ude that the enployer had discrimnated. Reeves, 530 U S
at 146-47; Thomas, 183 F.3d at 57 ("[E]vidence show ng that the
enployer's articulated reason is false" can be sufficient to

overcone the third stage in the McDonnel | Dougl as franmework, but

"there can be no nechanical formula . . . . everything depends
on the individual facts."). Utinmately, the question is one of
the sufficiency of plaintiff’s evidence. Id. at 61. As the
Suprene Court said in Reeves:
[Aln enployer would be entitled to judgnent as a
matter of lawif the record concl usively reveal ed sone
ot her, nondiscrimnatory reason for the enployer's
decision, or if plaintiff created only a weak i ssue of
fact as to whether the enployer's reason was untrue
and there was abundant and uncontroverted i ndependent
evi dence that no discrimnation had occurred.
530 U. S. at 148. The facts of each case are inportant. Thonas,
183 F. 3d at 57.
W di spose of a prelimnary matter where Zapata ar gues

t hat the magi strate judge used an erroneous standard. Zapata argues

that the nmagi strate judge incorrectly relied onMesnick v. Gen. El ec

Co, 950 F. 2d 816 (1st G r. 1991), in anal yzing the question of pretext
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by focusing on the enpl oyer's belief about the truth of its stated
reason. In part, Mesnick states that in analyzing whether an
"enployer's proffered reasonis actually a pretext for discrimnation

a court's 'focus nust be on the perception of the

deci si onnaker,' that i s, whether the enpl oyer believedits stated

reason to be credible.” 950 F. 2d at 823-24 (quotingQGay v. New Engl and

Tel. and Tel. Co., 792 F.2d 251, 256 (1lst Cir. 1986)) (enphasis

om tted).

W agree that the enployer mght believe its stated
reason for its action and honestly believe that the reason was
nondi scrimnatory, while the jury mght find that the sane
reason was honestly held but conclude that it constituted
discrimnation (e.g., stereotyping). To that extent, the
enpl oyer's good faith belief is not automatically conclusive;
but this refinement on Mesnick is likely to be rare and is in
any event irrelevant here. Conversely, there nay be pretextual
expl anations -- ones not honestly believed by the deci si onmaker
-- which donot lead to liability because the actual unadmtted
reason still does not constitute discrimnation.

Wth that clarification, we turnto the anal ysis of the
facts. Zapata's theory of discrimnation was that this was a

gl ass-ceiling case: that at L& a Puerto R can could hold the
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title of General Manager but not the title of Regional D rector.
The inplications of the theory are that the conpany officials
engi neered, or took advantage of, a situation where they could
termnate Zapata's enploynent rather than pronote him to
Regional Director. The proof, Zapata says, is that Dunn, an
Angl o, was naned Regional Director, and he, Zapata, a Puerto
Ri can, was not.

Plaintiff's case resolves to three thenmes from the
evidence that he says permt the wultinmate inference of
di scri mnation: one comment by Gal | agher, the conpany president;
the fact that sone nonths after Zapata's termnation a non-
Puerto Rican assuned his duties, and held the Regional D rector
title that Zapata had sought; and the fact that the conpany’s
stated reasons for his termnation could be found to be untrue.
When t hese thenes are noved fromthe abstract to the particul ars
of the case, they prove to be uni npressive.

The Comment About Puerto Rico

Gal l agher's coment is best analyzed in context.
Zapata sold L&F products in Puerto Rico at prices up to 30%
| ower than prices charged to retail outlets in the mainland of

the United States. This led potential U S. buyers to buy from
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secondary sellers in Puerto Rco (such as K-Mart), still at
| ower prices than U S. prices, thus diverting profits to third
parties. Concerned about the losses to its United States
mar kets, the conpany, on July 8, 1992, directly ordered Zapata
to raise prices to the sane level as in the continental United
States. Zapata resisted but was again ordered to have the new
prices in place by Septenber 1, 1992. Nonet hel ess, later in
August, Zapata again tried to get the conpany President, M chael
Gal | agher, to change course because his sales in Puerto R co
woul d decline if prices rose. An obviously frustrated Gl | agher
responded "Fuck Puerto Rico. . . . W’ ve got to change and
we’'ve got to fix this situation, because we don’'t want this
happeni ng." The conment was clearly directed to Zapata's view
t hat the conpany’s concerns about mai nl and market | osses shoul d
be subordinate to Zapata's concern about his division. No
rational fact finder could, in this context, conclude that this
coment expressed discrimnation against the conmpany’s Puerto
Ri can enpl oyees.

The Repl acenent

Wien the four top enpl oyees resigned and the conpany

fired Zapata, it was left w thout managenent for its Puerto
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Ri can operations. In early 1994, a | ong-termconpany enpl oyee,
Kevin Dunn, was nanmed Regional Director of L& Products for the
Cari bbean and  Mexi co. Dunn thus took over Zapata’'s
responsibilities, and received the title that Zapata wanted.

Dunn, however, was already a Vice President at L&, a
position higher in rank than the one of Regional D rector, when
t he conpany | ooked to himto fill the void at L& . Under these
ci rcunstances, we think no rational inference of discrimnation
agai nst Puerto R cans can be drawn from Dunn’s assunption of
these responsibilities as Regional Director. Further, when a
new permanent mnanager was nanmed to cover the Puerto Rican
market, it was Al berto Fernandez Comas, a Puerto Ri can who was
hired from outside the conpany.

The St ated Reason as Pretext

An assertion of pretext requires an exam nati on of the
enpl oyer’s articulated reason for termnation. Were and when

that reason is articulated has significance. |In Dom nguez-Cruz

v. Suttle Caribe, Inc., 202 F. 3d 424 (1st Gr. 2000), this court

found sufficient evidence of pretext to survive summary j udgnent
where the reasons given at termnation and in contenporaneous

docunents appeared to be inconsistent with the defendant's
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answer to the conplaint and with deposition testinony. Further,
t he depositions thensel ves appeared to be inconsistent. Al of
this was buttressed by extrinsic evidence that undercut the
proffered reason. 1d. at 431-32.

In this case, by contrast, no reasons were given at
term nati on and no cont enpor aneous docunents stating a reason at
the tinme of term nation have been introduced. No reasons are
given in the answer to the conplaint, save for a pleading that
plaintiff was termnated for just cause. W thus turn to the
explanations that the nmanagers involved gave at their
depositions for termnating Zapata. Those expl anati ons,
descri bed above, are thensel ves consi stent and not contradicted

by either contenporaneous docunents or statenents nade at

term nati on, or statenents nade |ater. Further, the
explanations are quite credible in light of the preceding
events.

Zapata argues that the four L&F enpl oyees who resi gned
right before his termnation did not nake negative comments
about his managenent style to the decisionmakers, because
neither the four enployees nor the nanagenent voiced these

conplaints to him That is not a serious argunent. It is human
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nature for a person not to tell soneone to his face about
conpl aints he has just nmade about him And nmanagenent did not
gi ve himany reasons, he says.

More serious is the argunent that nothing in the prior
wor k history suggests that Zapata was a poor nmanager. A trier
of fact could reasonably think that this rai ses questions about
t he sudden energence, albeit in a tine of extrene pressure, of
a managerial style problemon Zapata's part. On the other hand,
a trier of fact could nuch nore readily conclude that the
enpl oyer’ s explanation was not a pretext, was quite true,® and
was reinforced by tw facts: four top enployees had | ust
resigned rather than work with Zapata in a difficult period, and
t he conpany wel |l knew Zapata had been bal king at the directives
fromthe parent conpany.

The question on sunmary judgnent i s whether the slight
suggestion of pretext present here, absent other evidence from
whi ch di scrimnation can be inferred, neets plaintiff’s ultinate

burden. W hold it cannot. This case fits into the category

3 Zapata also did not, by deposition testinony or
affidavits from the four forner enployees, refute the
managenent's assertions about the enployees' reasons for
resi gnation.
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Reeves descri bed of plaintiff creating (at best) a weak i ssue of
fact as to pretext on the face of strong independent evi dence
that no discrimnation occurred. 530 U S. at 148. Consi deri ng,
as Reeves, 530 US at 158, nandates, the strength of
plaintiff's prima facie case, the probative value of the proof
that the enployer's explanation is false, and other evidence
supporting the enployer's case, the enployer is entitled to
judgnent as a matter of |aw

Af firnmed.

-19-



